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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN /
Lo C. MANN
S, April 26, 1939
Hon. Clint A. Barham
County Attorney
Erath County
S8tephenville, Texas
Dear Sir: —
,’—-‘/

Opinion No. 0-488
Ret neu :ho eribed mumbde!

roffice.

the able brief sudb-
s\been helpful in pasaing

Yy haye your opinion &s to
nher system sonstitutes a
y statute, One of our

On each sgat in the

b All of those pnying
their, afimission sit 4in these nusbered seats
1:13 te pyogress of the show, and st the end

he Ahoy”one of the show attendants rolls &

iped wheel around containing all She
nhersg- on the seats on small tickets. Some
opne I¥ chosen to d4raw & nutstber end the man ait-
ting in the seat whose number corresponds with
the pumber that is 4rawn is glven. the money
award, JIn eddition to this the admission on
this particular night ls five cents highér than
it is oo the other week nights.%
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Seotion 47, Article 3 of the 3tate Constitution
reads as follows:

"The Legislature shall pass lews prohibit-
ing the establishment of lotteries and gift
enterprises in this state, as well as the sale
of tickets in lotteries, gift enterprises or
other evasions involving the lottery principle,
eatablished or existing in other states."

Article 654 of the Fenal Code reads as follows:

*"If any person shall establish a lottazy
or dispose of any estats, real or personal, by
lottery, he shall be fined not less tbhan one
hundred nor more than one thousand dollars;
or if any person shall sell, offer faor sale or
keep for sale any ticket or part ticket in any
lottery, ha ghall be fined not lees than ten'
nor more thin Yifty. dollars.™ -

The term “lottery™ has no technical signgfica-
tion in the leaw, and since our statuts does not privide
a definition, its meening mu t be determined from popular
usege. Aoccording to that test; a lottery is a soheme for
the distribution of prizes by lot or chance among ¥hose
who have paid or have agreed to pay a consideration for
. the right to participate théreinmy or the distribution it-.
self, 3tate va. Randle, 41 Tex, £§8; Featherstone va.
Independent Service Station Assocfation of Texas, 10 8W
2n8 1£4; Boatright ws. State, 58 SW 2nd 87; Tex. Jur.
Vol. 28, page 409, - - : '

, In the case of Featherstone vs, Independent Sar-
vice Station Assocciétion, supra, the court gave the follow-
ing definition to a lottery: : '

*A lottery rfor all practiocal purposes may
be derfined as any scheme for the distribution
of prizes, by lot or chance, for one on paying
money or giving other thing of value to &nother
obtains a token which entitles him to recelve
a larger or smaller value or nothing, as soms
formula or chance mey determine,”
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The Federal Circuit Court of Appeals in the
case of Peek vs. United 3tates, 61 Fed 2nd 973, defined
. & lottery as:

"A scheme for the distribution of prizes
or things of value by lot or chance among
persons who have peid or agreed to pay a velu-
able consideration for the change to obtain a
prize. A shems by which a result is reached
by some ection or means taken, in which result
men's cholice or will has mo part, nos c¢en human
weason, sagacity or design enable him to know
or detarmine until the  same has been acoomplished.*

The Supreme Oou't in the case of City of l’tnk
¥8. Griffit Amusement Co,, 100 SW Znd €95, used the follow-

ing language-

*Where a theater sonduoted *Bank liight'
at whigh money was awarded, arter showing
of the 'moving pleture, by drawing number from
gique paraphernalia by memders of auwdience,
at public could participate without paying
admission or without entering theater 414 not
prevent the schixme from being lottery.

: *Ghence wt & prize designated as free snd
given with purchase is not &n fact free though
article purchased is warth £pll price as re-
spects whether transaction constitutes a lottery
‘but payment for chance is embraced in part of
purchase price."

In the case o0f Grant vs. State, 112 SW 1068, the
court held, among other things, that:

- WEvery drawing, where money .or property 1is
offered as prizes to be di~tributed by chance
according to a specifled scheme or plan and a
ticket or tickets 8014 which entitles the holder
to money or yroperty end whick 1is dependent upon
chance, is & lottery."
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Ycu are respectfully advised that it 1s the
opinion of this Department that a number system used by
a theater where each seat in the theater is numbered and
where a ticket is selected or drawn from & number of
tickets containing all the numbers on the seats and a
money award or other thing of value is given to the per-
son sitting in the seat that has a number corresponding
with the number drawn is a lottery and the operation
thereof is a violation of Article 654 of the Penal Code.

Tris ting that the foregoing enswers your in-
quiry, we remain

'Vorr truly yours
 ATTORNEY OINIAL OF TEU)S
Brﬂ,w&&c M_gg,...-_

Ardell ¥Willians
%aaiqtapt
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